X

K\ "IN THE_FEDERAL SHARIAT COURT
% ( APPELLATE JURISDICTLON

" PRESENT:
Mr.Justice Aftab Hussain Chairman
Mr.Justice Cl..Mohammad Siddigq Member
Mr.Justice Meulene Muhsmmsd Teqi Member
Usmani
CRIMINAL APPEAL NO.72/I1 OF 1981.
Mohammad Ashraf ow( ..... Appellant -
snaflol ‘
Versus
The State e Respondent
For the Appellant e Mr .Mohammad Ahmad
Raza Qasuri,Advocatei;
For the Respondent ..... Hafiz S.A.Rehman

Date of hearing
and decision.

25.7.1981

-----

JUDGMENT

' AFTAB HUSSAIN, CHAIRMAN: This is an appeal

filed by Mohammad Ashraf and Mst.Ghulam Fatima
appellants against the order of Mian Habib-ur-Rehman,
Additional Sessions Judge; Gujra; dated 27.4.1981 By
which he found both of them guilty under Section 10
of the Offence of Zina(Enforcement of HadoogL.Ordinance,;1
1979 and sentenced each of them to 7 years R.I., ?
10 stripes and Rs.1,020/-, as fine in default of paymenti
of which the defaulter was directed to suffer one year's;
R;I; more,

2. On the 25th of March, 1980, a? First

Information Report of the abduction of Mst.Ghulam Fatima;7
by Mohammad Ashraf and of the commissioen of Zina by |
them was recorded at Police Station Dinga at the
instance of Bahadur Khan, P.W.1l husband of

Ghulam Fatima appellant. According to ;his'repqrt ;
GhUlam.Fatima was--abducted about a month ago.
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Mr.Amjad Hussain Shah, Sub Inspector,'P.W.4, who was
posted as Assistant Sub Inspector at Police Station

Dinga at the relevant time recovered Mst.Ghulam Fatima

- appellant from the house of Mohammad Ashraf appellant

situated in village Auchalli; Tehsil Khoshab. Both these ?
appellaﬂts admittedly produced some papers before the
Assistant Superintendent Police who verified the
investigation. These documents have been proved on record
as Ex;D.A. and D;B; EX;D.A; is the exparte decree for
diséolutiqn of marriagze passed in favour of Mst.Ghulam
Fatima on tﬁe 27th of]Octoberf 1979 about 5 monfhs before
the registration of the Criminal Case. Ex.D.B. is a
statement dated 27;2;1980 made by Mst.Ghulam Fatima befom
the Magistraté Choorkana from which it appears that at
that time i;e; one month and 8 days béfore the
registration of this case, she claimed that she had E
thained dvarCe from Bahadur Khan appellant and she
wanﬁed to marry Mohammad Ashraf. |

3. The'proSedution examined Bahadur Khan, husband
of Mst.Ghulam Fatima as P.W.1, Mst.Aisha Bibi, mother of
Bahédur Khan as P;W;Z, Mohammad Hussain, a neighbour of
Bahadur Khan as P.W.B; and Mr.Amjad Hussain Shah, |
Investigating Officer, as P.W.4. Bahadur Khan stated that'
abOut,ll‘monthS'befdrg his statement which was recorded m
14.1.1981, Mohammad Ashraf had taken away his wife
Mst.Ghulam Fatima during his absence on thé'pretgxt that
her father was ill; He himself came to his house on
receipt of a letter frqm his brother-in-law Mohammad
ZuBair Khalid informing him of this event and ledged the

report Ex.P.A. with the Police. He further stated that

when the Police arrested her wife she filed a suit against

him for the dissolution of marriage in the Family Court
at Joharabad which was decreed exparte but on receiving
information about the decree he filed an application

(Ex.P.B.) for setting it aside on the 12th of April, 1980
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vhich was allowed on the 7th of May, 1980(vide Ex.P.C.).

'Mst.Gﬁulam"Fatima filed an appéal ageainst it which was

- dismissed by order, Ex.P.D. dated 27.11.1980.

4, Mst.Aisha Bibi, P.W,2, supported P.W.1 and
claimed to be a w1tness of Mokammad Ashraf hav1ng taken

away Mst Ghulam Fatima 11 months beZore. She was

- supported by Mohammad Hussain P.W.3 who stated that he
- had seen Mohammad Ashraf taking away Mst.Ghulam Fatima

- and en His inquiry frOm Mst.Aisha Bibi was told that

she was belng ‘taken away to the house of her father
because the latter was 111

5. In their‘statement under Section 342 Code of
Criminal'Proceﬁure‘ the‘appellants clalmed to have
marrled after dlvorce was obtained by Mst.Ghulam Fatima

from the Family Court. Mst,Ghulam Fatima however, stated

'

that she had not yet_gong'to the house of Mohammad Ashraf
inspite of herfmarriagef

6. The adpellant produced Mohammad Muzaffar,
Secretary Union Council as D!Wﬁl} He stated that the
judgment of the Family Court dated 27.10.1979 was

received by the Unibdn Council on the Ist of January, 1980 -
and he had made an entry about its receipt in the

Dak Register. He proved the copy of entry as Ex.D.C.

T, The'prosecution version about the abduction is

abSolutelytfalsé and it is clear frqm the record that the
decree for dissolution of martiage had begn obtained by
Mst.Ghulam Fatima appellant about 5 months before, the
registration'of the case against‘her. The prosecution
version that she had been abducted about a month before
the'recofding of the First Information Report is
therefore, falsified, It is further falsified by the
statemenE?Ex:D.BE}made by Mst.Ghulam Fatima before a
Magistrate claiming that she had obtained the divorce.

The learned Additional Sessions Judge, was therefore,
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right in acquitting Mehammad Ashraf appellant of the .

£ charge of abduction;
8. There is absolutely no evidence on record
about the commission of Zina or sexual intercourse by !
Mohammad Ashraf with Mst.Ghulam Fatima. The inference 0
about the Zina Eas been drawn by the learned
Additional Sessions Judge from the fact of recovery of
both the appellants from the same house but that by
itself would not prove Zina.
9. It is in the evidence of D,W.1, Mqhammad
Muzaffar; that the information about the dissolution
of marriage was received in the O0ffice of the Union
Council on the Ist of January; 1980. Even if it is
héld.that the Talag could be effective oﬁiy after the
expir§ of 90 days peried from this date; as provided
by Section Z of the Family Laws Ordinance and the
marriage dated 29;2,1980 between the two appgllants
was not 1ega11y va1id, the benefit of doubt shall have
to be given to the appellant since there is nothing
on the record to shgw that they had any information
about the illegality of the. said marriage on that
~ground. They cannot‘be‘held guilty of offence of Zina
if they believed themselves to be married. It may be
'clarifiéd that the application fér setting aside the
exparte decree was submitted on the 12th of April, 1980
_about'16 or,i? déys after the arrest of the appellant.
In view of tﬁis the latter ev;ent ‘of the decree being
set asidé'COQld not Bgngfit the prosecution, Théﬁf was
a fit case for acquittal of the appellang.
10, This case was heard on the 6th of July, 1981,
Since it appears frpm the First Information Report
that Bahadur Khan P.W.1, had gfpiiyved Man by accusedb,
Ghulam Fatima of liying in adultry with Mohammad Ashraf.?
\lWe directeé the female appellant as well as her ‘
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husBandlpo éppear before.ﬁs folhm&le us to take
proceedings unde¥ Section 14 of the Offence of Qazaf
(Enforcement of Hadd) Ordlnarce“ 1979 which enjeins upon

Sosi ‘.de‘,.&;.
a Court in a case of gyprission Bf pzap before it to

give oath to both the husband and wife. In case the
wife takes the Qath as provided there her marriage

should be dissolVed: This Section is as follows:

&’
SECTION:14 (1) When a husband accuses before a

Court hi's wife who is muhsan within
the meaning of section 5, of zina
and the wife does not accept the
accusation as true, the'folioﬁing
procedure of lian shalllapply,
namely: -

(a) . the husband shall say upon eath
Before Court; "T swyear bj—Ailah]the
Almighty and séy'lram surely
truthful inrmy accusation of zina -
against my wife (name of wife)"
and, after he has said so four
times, he shall say: "Allah's
curse be upon me if'ﬁham a 1iarw‘
in my accusation of zina against

my wife (name of wife)" ; and

(b) = the wife shall, .in reply to the
. hustand's statement made in
accordanbe with clause (a), say
upor: oath before the Court;
"E sweaxr By Allah the Almighty that
my Lusbard is truely a liar in his

accusaticn of zina against me'; and,

after she has said so four times,
she shall say: "Allah's wrath be
upon me if he is truthful in his

accusation of zina against me." -

(2) When the procedure specified in
sub-section (1) has been completed,
the Court shall pass an order '
dissolving the marriage between the .
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husband and.wife » which shall operate
as a decree for dlssolutlon of marrlage
and no appeal shall lie ‘against it.

3) Where'the husbend or the. wife refuses
te go through the procedure spec1f1ed
in sub-section- (l) he or, as the case
may ke, she shall be 1mprlsoned until-

(a) in tke case of the husband, he has
' agreed to go through the aforesaid
procedure; or

(b) in the case of the wife, she has either
agreed to go through the aforesaid .
procedure or accepted the husband's
accusation as true.

(4) A wife who has accepted the husband's
accusation as true shall be awarder the
punishment for the offence of zina’
liable to hadd under the Offence of Zina
(Enforcement of Hudecod) Ordinance, 1979.2&

11, When the parties appearec before us on the
-25th. of July, 1981, Mian Sher Alam, the learned coﬁnsel
for the complainant argued that action could be taken
under Section 14 only by a Court before whom the
husband accused the wife if Muhsan within the meaning
of Section 5 of Zina, but in the present case no such
accusation had been levelled oy Bahadur Khan in his
statement befofe the Additional Sessions Judge or in
any statement before this Court. He further argued that
in any case the Sessions Judge only had the jurisdiction
to take proceedings under this Section and not this
Court. In this connection he relied upon the provisions
of Section 8 which provides that no‘proceedings under
the offence of Qazaf(Enforcement of Hadd) Ordinance
shall be initiated except on a report made to the
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quide or’cqmplainp lodged in a Court by the person

O in,reSpeét of Whom the Qazaf has been committed or
any person authorised by him. In case of death of
such person the report or the complaint can be

" made oﬁly by any of the ascendent or descendant of

. the pefson;

12; Section 8 has nolapplication to the
proceeding under Section 14 since the latter Section

- enjoins upon the Court before which the accusation of
offgnce'of Zina is made by the husband to take
proceedings suo moto. However it shall transfer the

g6 mally, bopmn .

: cas?hﬂndgr Sedtiqn 14(4) tq a Sgssiqns Cqurt, The
last argument of the ledrned counsel is not
therefore, correct.

13,0 - Similarly; the argument that the appellant
was not proved tq be a Muhsan within the meaning of
Seqtion 5 of the said Or&inance is also without
merit. Explanatiqn (1) qf Section 5 defines Muhsan
as.meaning sane and adult Muslim who either has

- had no sexual intercourse or has held such
intercourse only with his or her lawfully Weéded
spousé. Thus iz a person is proved‘tq have

. committed intercoursg withﬂa.persqn'othgr than the

.1awfﬁl spouse he is‘nothuhsan. We have already
held‘that the offence of Zina is net prgvgd against
the appellant;‘lt cannot be)thérgque; doubted that
she is a Muhsan within the meaning of Section 5.

14, The argument of the learngd counsel about

. the exclusive jurisdiction of the Additional
Sessions‘Judge te the exclusion of the jurisdiction

. of the Court, has not imprgSSed us. Sihcg‘this Cqurt
is éeized ﬁf this appeal, it has the sarle powers to

~decide this case whichk are vested in Fhe trial Cqurt.

Consequently; if a case for proceeding under Sectionlﬁ‘
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is made out before the Additional Sessions Judge,
in case of his failure to take action this Court
would be competent to proceed under Section 14.
15. The first argument of the learned counsel
however, has force. It is only in the First
information Report that an accusation of Zina was
made that the_contenté of that document cannot be
read except to the extent of confronting the maker
with the First.Information‘Report so as to contradict
him. It i{s not open to this Couff to take into
considefatioﬁ the contents of the documents particularl-
when Bahadur Khan was not confronted with that portion
as required by Section 145 Evidence Act. It cannot
also be said to be a statement of accusation made by
the husband befofe the Court of the Additional
Sessions Judge about the appellant Ghulam Fatima
committing Zina. |
16. The only statement which is required to be
taken into consideration for this purposé is the -~
staﬁement made before the Court btt in that statement
the complainant Bahadur Khan as P.W.l did not accuse
- Mst.Ghulam Fatima of the offence cf commission of
Ziﬁa with Mohammad Ashraf. He only said that the
appellants had illieit relations with one another.
In cross-examination, he stated that he had net seen
the appellants in a compromising position nor anybody
had seen them in such position.
17. 'LThe legrned cgunSel fqr thg'appellants
contended that thé iliicit relations in the
.circumstances of the case unld mean actual cemmission
of sexual intercourse, We.cannot.agree to this
because perséns haying illicit relatiqns may not sy
L stoop so low as to commit Zina and thus the#E‘
action may fall short of that offencgg In view of
this there 1Is nothing on record to suggest that
s ' _ _ Contd. = ....P/9.
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Bahadur Khan ever accused Mst.Ghulam Fatima of
Zina before the Additional Sessions Judge. The
proceedihgs under Section 14 cannot be taken and
are consequently dropped.

18, The appeal is éccepted and the appellants
are acquitted. They shall be released forthwith if

not required in any other case.

y " CHAIRMAN
2

MEMBER - TIII

' Dated, Islamabad. the

©25th of July, 198T.

" APPROVED FOR REPORTING,
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